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STATUTES

47 V.S.c.A. Section 222 (West Supp. 1998)

§ 222. Privacy of customer information

(a) In general

Every telecommunications carrier has a duty to protect the
confidentiality of proprietary infonnation of, and relating to, other
telecommunication carriers, equipment manufacturers, and customers.
including telecommunication carriers reselling telecommunications
services provided by a telecommunications carrier.

(b) Confidentiality of carrier information

A telecommunications carrier that receives or obtains proprietary
information from another carrier for purposes of providing any
telecommunications service shall use such infonnation only for such
purpose. and shall not use such information for its own marketing efforts.

(c) Confidentiality of customer proprietary network information

(1) Privacy requirements for telecommunications carriers

Except as required by law or with the approval of the customer, a
telecommunications carrier that receives or obtains customer
proprietary network information by virtue of its provision of a
telecommunications service shall only use, disclose, or pennit
access to individually identifiable customer proprietary network
infonnation in its provision of (A) the telecommunications service
from which such infonnation is derived, or (B) services necessary
to, or used in, the provision of such telecommunications service,
including the publishing of directories.

(2) Disclosure on request by customers

A telecommunications carrier shall disclose customer proprietary
network infonnation, upon affinnative written request by the
customer, to any person designated by the customer.

(3) Aggregate customer information

A telecommunications carrier that receives or obtains customer
proprietary network information by virtue of its provision ofa



telecommunications service may use, disclose, or permit access to
aggregate customer information other than for the purposes
described in paragraph (1). A local exchange carrier may use,
disclose, or permit access to aggregate customer information other
than for purposes described in paragraph (1) only if it provides
such aggregate information to other carriers or persons on
reasonable and nondiscriminatory terms and conditions upon
reasonable request therefor.

(d) Exceptions

Nothing in this section prohibits a telecommunications carrier from
using, disclosing, or permitting access to customer proprietary network
information obtained from its customers, either directly or indirectly,
through its agents-

. 1) to initiate, render, bill, and collect for telecommunications
services;

(2) to protect the rights or property of the carrier, or to protect users
of those services and other carriers from fraudulent, abusive, or
unlawful use of, or subscription to, such services; or

(3) to provide any inbound telemarketing, referral, or administrative
services to the customer for the duration of the call, if such call was
initiated by the customer and the customer approves of the use of such
information to provide such service.

(e) Subscriber list information

Notwithstanding subsections (b), (c), and (d) of this section, a
telecommunications carrier that provides telephone exchange service shall
provide subscriber list information gathered in its capacity as a provider of
such service on a timely and unbundled basis, under nondiscriminatory
and reasonable rates, terms, and conditions, to any person upon request for
the purpose of publishing directories in any format.

(t) Definitions

As used in this section:

(l) Customer proprietary network information

The term "customer proprietary network information" means-

(A) information that relates to the quantity, technical
configuration, type, destination, and amount of use of a
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telecommunications service subscribed to by any customer of a
telecommunications carrier. and that is made available to the
carrier by the customer solely by virtue of the carrier-customer
relationship; and

(B) information contained in the bills pertaining to telephone
exchange service or telephone toll service received by a
customer of a carrier;

except that such term does not include subscriber list information.

(2) Aggregate information

The term "aggregate customer information" means collective data
that relates to a group or category of services or customers, from which
individual customer identities and characteristics have been removed.

(3) Subscriber list information

The term "subscriber list information" means any information-

(A) identifying the listed names of subscribers of a carrier and
such subscribers' telephone numbers, addresses, or primary
advertising classifications (as such classifications are assigned at
the time of the establishment of such service), or any
combination of such listed names, numbers, addresses, or
classifications; and

(B) that the carrier or an affiliate has published, caused to be
published, or accepted for publication in any directory format.

(Pub.L. 104-104, Title VII, § 702, Feb. 8, 1996, 100 Stat. 148.)
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REGULAnONS

1. AUTHORITY: 47 U.S.C. 1-5. 7. 201-05.222.

PART 22 - PUBLIC MOBILE SERVICES

2. § 22.903 [Remove].

PART 64 -- MISCELLANEOUS RULES RELATING TO COMMON
. CARRIERS

3. The table ofcontents for Part 64 is revised to read as follows:

* * * * *

Subpart U -- Customer Proprietary Network Information

4. § 64.702 [Amended]

In § 64.702, remove paragraph (d)(3).

5. Subpart U is added to read as follows:

Subpart U --Customer Proprietary Network Information

§ 64.2001 Basis and purpose.

(a) Basis. These rules are issued pursuant to the Communications Act
of 1934, as amended.

(b) Purpose. The purpose of these rules is to implement section 222 of
the Communications Act of 1934, as amended, 47 U.S.c. 222.

§ 64.2003 Definitions.

-

Tenns used in this subpart have the following meanings:

(a) Affiliate. An affiliate is an entity that directly or indirectly owns or
controls, is owned or controlled by, or is under common ownership or control
with, another entity.

(b) Customer. A customer of a telecommunications carrier is a person
or entity to which the telecommunications carrier is currently providing service.
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(c) Customer proprietary nelli/ork information (CPN/). Customer
proprietary network information (CPNI) is (I) information that relates to the
quantity, technical configuration. type. destination. and amount of use of a
telecommunications service subscribed to by any customer of a
telecommunications carrier, and that is made available to the carrier by the
customer solely by virtue of the customer-carrier relationship; and (2) information
contained in the bills pertaining to telephone exchange service or telephone toll
service received by a customer of a carrier. Customer proprietary network
information does not include subscriber list information.

(d) Customer premises equipment (CPE). Customer premises
equipment (CPE) is equipment employed on the premises of a person (other than
a carrier) to originate, route, or terminate telecommunications.

(e) Information Service. Information service is the offering of a
capability for generating, acquiring, storing, transforming, processing, retrieving,
utilizing. or making available information via telecommunications. and includes
electronic publishing, but does not include any use of any such capability for the
management. control, or operation of a telecommunications system or the
management of a telecommunications service.

(f) Local exchange carrier (LEe). A local exchange carrier (LEC) is
any person that is engaged in the provision of telephone exchange service or
exchange access. For purposes of this subpart, such term does not include a
person insofar as such person is engaged in the provision of commercial mobile
service under 47 U.S.C. 332(c).

(g) Subscriber list information (SLI). Subscriber list information (SLI)
is any information (I) identifying the listed names of subscribers of a carrier and
such subscribers' telephone numbers. addresses, or primary advertising
classifications (as such classifications are assigned at the time of the establishment
of such service), or any combination of such listed names, numbers, addresses, or
classifications; and (2) that the carrier or an affiliate has published, caused to be
published, or accepted for publication in any directory format.

(h) Telecommunications carrier. A telecommunications carrier is any
provider of telecommunications services, except that such term does not include
aggregators of telecommunications services (as defined in 47 U.S.C. 226(a)(2)).

§ 64.2005 Use of Customer Proprietary Network Information Without
Customer Approval

(a) Any telecommunications carrier may use, disclose, or permit access to
CPNI for the purpose of providing or marketing service offerings among the
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categories of service (i.e., local, interexchange, and CMRS) already subscribed to
by the customer from the same carrier, without customer approval.

(1) If a telecommunications carrier provides different categories of
service. and a customer subscribes to more than one category of service offered by
the carrier. the carrier is permitted to share CPNI among the carrier' s affiliated
entities that provide a service offering to the customer.

(2) If a telecommunications carrier provides different categories of
service, but a customer does not subscribe to more than one offering by the
carrier. the carrier is not permitted to share CPNI among the carrier' s affiliated
entities.

(b) A telecommunications carrier may not use, disclose, or permit access
to CPNI to market to a customer service offerings that are within a category of
service to which the customer does not already subscribe to from that carrier,
unless the carrier has customer approval to do so, except as described in paragraph
(c) of this section.

(1) A telecommunications carrier may not use, disclose, or permit
access to CPNI derived from its provision of local service, interexchange service.
or CMRS, without customer approval, for the provision of CPE and information
services, including call answering, voice mail or messaging, voice storage and
retrieval services, fax store and forward, and Internet access services. For
example, a carrier may not use its local exchange service ePNI to identify
customers for the purpose of marketing to those customers related CPE or voice
mail service.

(2) A telecommunications carrier may not use, disclose or permit
access to CPNI to identify or track customers that call competing service
providers. For example, a local exchange carrier may not use local service CPNI
to track all customers that call local service competitors.

(3) A telecommunications carrier may not use, disclose or permit
access to a former customer's CPNI to regain the business of the customer who
has switched to another service provider.

(c) A telecommunications carrier may use, disclose, or permit access to
CPNI, without customer approval, as described in this subparagraph.

(1) a telecommunications carrier may use, disclose, or permit
access to CPNI, without customer approval, in its provision of inside wiring
installation, maintenance, and repair services.
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(2) CMRS providers may use. disclose. or permit access to CPNI
for the purpose of conducting research on the health effects of CMRS.

(3) LECs and CMRS providers may use CPN!. without customer
approvaL to market services formerly known as adjunct-to-basic services. such as.
but not limited to. speed dialing, computer-provided directory assistance. call
monitoring, call tracing, call blocking, call return, repeat dialing, call tracking,
call waiting, caller 1.0.. call forwarding, and certain centrex features.

§64.2007 Notice and Approval Required for Use of Customer Proprietary
Network Information

(a) A telecommunications carrier must obtain customer approval to
use, disclose, or permit access to CPNI to market a customer service to which the
customer does not already subscribe to from that carrier.

(b) A telecommunications carrier may obtain approval through
written, oral or electronic methods.

(c) A telecommunications carrier relying on oral approval must bear
the burden of demonstrating that such approval has been given in compliance with
the Commission's rules.

(d) Approval obtained by a telecommunications carrier for the use of
CPNI outside of the customer's total service relationship with the carrier must
remain in effect until the customer revokes or limits such approval.

(e) A telecommunications carrier must maintain records of notification
and approval, whether oral, written or electronic, for at least one year.

(f) Prior to any solicitation for customer approval, a
telecommunications carrier must provide a one-time notification to the customer
of the customer's right to restrict use of, disclosure of, and access to that
customer's CPNI.

(1) A telecommunications carrier may provide notification
through oral or written methods.

(2) Customer notification must provide sufficient information
to enable the customer to make an informed decision as to whether to permit a
carrier to use, disclose or permit access to, the customer's CPNI.

(i) The notification must state that the customer has a
right, and the carrier a duty, under federal law, to protect the confidentiality of
CPNI.
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(ii) The notification must specify the types of
information that constitute CPNI and the specific entities that will receive the
CPNI. describe the purposes for which CPNI will be used. and inform the
customer of his or her right to disapprove those uses. and deny or withdraw access
to CPNI at any time.

(iii) The notification must advise the customer of the
precise steps the customer may take in order to grant or deny access to CPNI. and
must clearly state that a denial of approval will not affect the provision of any
services to which the customer subscribes.

(iv) The notification must be comprehensible and not be
misleading.

(v) If written notification is provided, the notice must
be clearly legible, use sufficiently large type, and be placed in an area so as to be
readily apparent to a customer.

(vi) If any portion ofa notification is translated into
another language, then all portions of the notification must be translated into that
language.

(vii) A carrier may state in the notification that the
customer's approval to use CPNI may enhance the carrier's ability to offer
products and services tailored to the customer's needs. A carrier also may state
in the notification that it may be compelled to disclose CPNI to any person upon
affirmative written request by the customer.

(viii) A carrier may not include in the notification any
statement attempting to encourage a customer to freeze third party access to
CPNI.

(ix) The notification must state that any approval, or
denial of approval for the use of CPNI outside of the service to which the
customer already subscribes to from that carrier is valid until the customer
affirmatively revokes or limits such approval or denial.

(3) A telecommunications carrier's solicitation for approval
must be proximate to the notification of a customer's CPNI rights.

(4) A telecommunications carrier's solicitation for approval, if
written, must not be on a document separate from the notification, even if such
document is included within the same envelope or package.
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§ 64.2009 Safeguards Required for Use of Customer Proprietary Network
Information

(a) Telecommunications carriers must develop and implement
software that indicates within the first few lines of the first screen of a customer's
service record the CPNI approval status and reference the customer"s existing
service subscription.

(b) Telecommunications carriers must train their personnel as to when
they are and are not authorized to use CPNI, and carriers must have a [sic] express
disciplinary process in place.

(c) Telecommunications carriers must maintain an electronic audit
mechanism that tracks access to customer accounts, including when a customer's
record is opened, by whom, and for what purpose. Carriers must maintain these
contact histories for a minimum period of one year.

(d) Telecommunications carriers must establish a supervisory review
process regarding carrier compliance with the rules in this subpart for outbound
marketing situations and maintain records of carrier compliance for a minimum
period of one year. Specifically, sales personnel must obtain supervisory approval
of any proposed outbound marketing request.

(e) A telecommunications carrier must have a corporate officer, as an
agent of the carrier, sign a compliance certificate on an annual basis that the
officer has personal knowledge that the carrier is in compliance with the rules in
this subpart. A statement explaining how the carrier is in compliance with the
rules in this subpart must accompany the certificate.

9



IN THE
UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

No. 98-9518

U S WEST, INC.,

Petitioner.
v.

FEDERAL COMMUNICATIONS COMMISSION and
UNITED STATES OF AMERICA,

Respondents,

BELLSOUTH CORPORATION. and
SBC COMMUNICATIONS INC., et al.,

Intervenors.

CERTIFICATE OF SERVICE

I, Robert B. McKenna, on this 13th day of August, 1998, do hereby certify that two

copies of the foregoing BRIEF FOR PETITIONER AND INTERVENORS were caused to be

served, via first-class United States mail, postage prepaid, upon each of the following persons:

Catherine G. O'Sullivan
Nancy C. Garrison

United States Department of Justice
Room 10535

601 D Street, N.W.
Washington, DC 20530

Christopher J. Wright
Federal Communications Commission

Room 614
1919 M Street, N.W.

Washington, DC 20554



John E. Ingle
Laurel R. Bergold

Federal Communications Commission
Room 602

1919 M Street N.W.
Washington, DC 20554

Leon M. Kestenbaum
Jay C. Keithley

Sprint Corporation
11 th Floor

1850 M Street, N.W.
Washington, DC 20036

Frank W. Krogh
Mary L. Brown

MCI Telecommunications Corporation
1801 Pennsylvania Avenue, N.W.

Washington, DC 20006

Thomas F. O'Neil III
Matthew B. Pachman

MCI Telecommunications Corporation
1133 19th Street, N.W.

Washington, DC 20036

David W. Carpenter
Peter D. Keisler
Sidley & Austin

One First National Plaza
Chicago, IL 60603

Marck C. Rosenblum
Judy Sello

AT&T Corp.
Room 3245Hl

295 North Maple Avenue
Basking Ridge, NJ 07920

John Windhausen, Jr.
Competition Policy Institute

Suite 520
1156 15th Street, N.W.

Washington, DC 20005
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David A. Gross
AirTouch Communications, Inc.

Suite 800
1818 N Street, N.W.

Washington, DC 20036

Genevieve Morelli
Competitive Telecommunications Association

Suite 800
1919 M Street, N.W.

Washington, DC 20036

Steven A. Augustino
Kelley, Drye & Warren, LLP

Suite 500
1200 19th Street, N.W.

Washington, DC 20036

Michael J. Shortley
Frontier Corporation

180 South Clinton Avenue
Rochester, NY 14646

i •

Robert B. McKenna

3



Attachment B



.:

ORAL ARGUMENT REQUESTED

IN THE
UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

No. 98-9518

U S WEST, INC.,

Petitioner.
v.

FEDERAL COMMUNICATIONS COMMISSION and
UNITED STATES OF AMERICA,

Respondents.

BELLSOUTH CORPORATION and
SBC COMMUNICATIONS INC., et aI.,

Intervenors.

On Petition for Review ofan Order
ofthe Federal Communications Commission

REPLY BRIEF FOR PETITIONER AND INTERVENORS

-

DanL. Poole
Robert B. McKenna
Kathryn Marie Krause
Suite 700
1020 19th Street, N.W.
Washington, DC 20036
303-672-2859

Counsel for Petitioner
US WEST, Inc.

October 15, 1998

Laurence H. Tribe .
Jonathan S. Massey
1575 Massachusetts Avenue
Cambridge, MA 02138
617-495-4621

Counsel for Petitioner and
Intervenors

[Additional Counsel Listed on Inside Cover]



-

Charles R. Morgan
M. Robert Sutherland
A. Kirven Gilbert III
Suite 1700
1155 Peachtree Street, N.E.
Atlanta, GA 30309-3610
404-249-3388

Counselfor Intervenor
Bel/South Corporation

James D. Ellis
Robert M. Lynch
Durward D. Dupre
Michael J. Zpevak
Robert J. Gryzmala
Room 3008
One Bell Plaza
Dallas, TX 75202
214-464-5610

Counselfor Intervenors SBC
Communications Inc., Southwestern Bell
Telephone Company, Pacific Bell and
Nevada Bell



TABLE OF CONTENTS

INTRODUCTION AND SUMMARY OF ARGUMENT .

ARGUMENT........................................................................... ~

STANDARD OF REVIEW........................................... 2

THE ORDER RAISES GRAVE QUESTIONS UNDER THE
FIRST AMENDMENT THAT THE FCC WAS REQUIRED
TOAVOID .

The Communication Of CPNI Is Speech .

The CPNI Rules Abridge Speech .

A.

1.

2.

a.

b.

c.

Burdens On Intra-Carrier Speech .

Burdens On Carrier-Customer Speech .

The CPNI Rules Are Invalid Even IfPetitioners'
Expression Is Treated As Commercial Speech .

2

3

3

4

5

8

3.

4.

The CPNI Rules Are Not Narrowly Tailored To Any
Important Governmental Interest In "Fair Competition." .

The CPNI Rules Are Not Narrowly Tailored To Any
Important Governmental Interest In "Customer Privacy." .

9

10

a.

b.

c.

Respondents' Argument Rests On A
Mischaracterization Of The Nature OfCPNI .

The CPNI Rules Fail The Narrow Tailoring
Requirement .

The CPNI Rules Rest On Impermissible Speculation....

10

12

14

5. The CPNI Rules Are Unprecedented . 15

B. THE ORDER RAISES GRAVE QUESTIONS UNDER
THE FIFTH AMENDMENT . 18

1. A Carrier Is Not A Mere "Custodian" Of CPNI.. . 18



2.

3.

The Commission's Prior Practice Refutes Its Argument. .

The Rules Raise Serious Takings Issues .

21

22

C. THE ORDER REFLECTS AN IMPERMISSIBLE
CONSTRUCTION OF SECTION 222....................................... 24

CONCLUSION........................................................................... 25

ii



TABLE OF AUTHORITIES

Ackerman v. KimballInt '1,652 N.E.2d 507 (Ind. 1995) .

Advanced Bus. Tels., Inc. v. Professional Data
Processing, Inc., 359 N.W.2d 365 (N.D. 1984) .

Allen v. Johar, Inc., 823 S.W.2d 824 (1992) .

All West Pet Supply Co. v. Hill's Pet Prods. Div.,
840 F. Supp. 1433 (D. Kan. 1993) .

Amex Distrib. Co. v. Mascari, 724 P.2d 596
(Cl. App. Ariz. 1986) .

Andrus v. Allard, 444 U.S. 51 (1979) .

Avnet, Inc. v. Wyle Labs, Inc., 437 S.E.2d 302 (Ga. 1993) .

Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991) .

Basic Chems., Inc. v. Benson, 251 N.W.2d 220 (Iowa 1977) .

B.C. Ziegler & Co. v. Ehren, 414 N.W.2d 48 (Wis. App.
1987) .

Bell Atlantic Corp. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994) .

Board ofPub. Vtil. Comm 'rs v. New York Tel. Co.,
271 U.S. 23 (1926) .

Catlin v. Washington Energy Company, 791 F.2d 1343
(9th Cir. 1986) .

Chem Trend, Inc. v. McCarthy, 780 F. Supp. 458
(E.D. Mich. 1991) '" ..

Chevron, US.A., Inc. v. NRDC, Inc., 467 U.S. 837 (1984) .

City ofAlbuquerque v. Browner, 97 F.3d 415 (10th Cir.

iii

20

20

20

20

20

23,24

20

3

20

20

2,23

19

10

20

2,24



1996). cerro denied. 118 S. Ct. 410 (1997) .

City ofCincinnati v. Discovery Nenmrk, Inc..
510 U.S. 407 (1993) .

Clark v. Community for Creative Non-Violence,
468 U.S. 288 (1984) .

Consumer Direct, Inc. v. Limbach, 580 N.E.2d 1073
(Ohio 1991) .

Cudahy Co. v. American Labs., Inc., 313 F. Supp.1339
(D. Neb. 1970) .

Delmarva Drilling Co. v. American Well Sys., Inc.,
No. 8221, 1988 WL 7396 (Del. Ch. Jan. 28, 1988) .

DeVries v. Starr, 393 F.2d 9 (lOth CiT. 1968) .

Drouillard v. Keister Williams Newspaper Serv., 423 N.E.2d
324 (N.c. App. 1992) .

Eastern Enterprises v. Apfel, 118 S. Ct. 2131 (1998) ..

Edenfieldv. Fane, 507 U.S. 761 (1993) ..

Edward J DeBartolo Corp. v. Florida GulfCoast Building
& Constr. Trades Council, 485 U.S. 568 (1988) ..

FEC v. Massachusetts Citizens for Life, Inc.,
479 U.S. 238 (1986) ..

istAm. Sys., Inc. v. Rezatto, 311 N.W.2d 51 (S.D. 1981) .

Florida Bar v. Wentfor It. Inc.. 515 U.S. 618 (1995) .

44 Liquormart, Inc. v. Rhode Island, 116 S. Ct. 1495 (1996) ..

Holiday Food Co. v. Munroe, 426 A.2d 814 (Conn. 1982) ..

Hollingsworth Solderless Terminal Co. v. Turley, 622 F.2d
1324 (9th Cir. 1980) .

Home Gas Corp. v. Strafford Fuels, Inc., 534 A.2d 390
(N.H. 1987) .

iv

2

8

3

20

20

20

19

20

23

paSSIm

1,2

5

20

8

8, 15

20

20

20



Ibanez v. Florida Dept. ofBusiness & Professional Reg..
512U.S.136(1994) .

Jet Spray Cooler, Inc. v. Crampton, 282 N.E.2d 921
(Mass. 1972) .

Koch Eng'g Co. v. Falconer, 610 P.2d 1094 (Kan. 1980) ..

Lanphere & Urbaniak v. Norton, 21 F.3d 1508 (1oth Cir. 1994)......

Mailman, Ross, Toyes & Shapiro v. Edelson,
444 A.2d 75 (N.J. Ch. Div. 1982) ..

Martin v. Struthers, 319 U.S. 141 (1943) ..

McLaughlin, Piven, Vogel, Inc. v. W.F Nolan & Co.,
498 N.Y.S.2d 146 (2d Dept. 1986) , ..

Meredith Corp. v. FCC, 809 F.2d 863 (D.C. Cir. 1987) .

Meyer v. Grant, 486 U.S. 414 (1988) ..

Minneapolis Star v. Minnesota Comm 'r ofRevenue,
460 U.S. 575 (1983) .

Morgan's Home Equip. Corp. v. Martucci,
136 A.2d 838 (Pa. 1957) ..

Mountain Side Mobile Estates Partnership v. Secretary
ofHousing & Urban Dev., 56 F.3d 1243
(10th Cir. 1995) .

NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982) ..

National Rejectors, Inc. v. Trieman, 409 S.W.2d 1
(Mo. 1966) .

Olmstead v. United States, 277 U.S. 438 (1928) .

One Stop Deli, Inc. v. Franco's, Inc., 1993 U.S. Dist.
Lexis 17295 (W.D. Va. 1993) ..

Pacific Gas & Electric Co. v. Public Utilities Comm 'n,
475 U.S. 1 (1986) ..

v

8

20

20

12

20

7

20

1

6, 7

3

20

24,25

7

20

14

20

19



Paramount Office Supply 1'. Maclsaac, Inc.,
524 A.2d 1099 (R.!. 1987) .

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) .

Phillips v. Washington Legal Foundation,
118 S. Ct. 1925 (1998) .

Preseault v. ICC, 494 U.S. 1 (1990) .

R&D Bus. Sys. v. Xerox Corp., 152 F.R.D. 195 (D. Colo. 1993) .......

Reidv. Massachusetts Co., 318 P.2d 54 (Cal. App. 1957) .

Revo v. Disciplinary Bd. ofthe Supreme Court ofthe State
OfNew Mexico, 106 F.3d 929 (10th Cir.), cert.
denied, 117 S. Ct. 2515 (1997) ..

Ridley v. Krout, 180 P.2d 124 (Wyo. 1947) .

Riley v. National Federation ofthe Blind, Inc.,
487 U.S. 781 (1988) ..

Rubin v. Coors Brewing Co., 514 U.S. 476 (1995) ..

Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984) .

Salter v. Jameson, 736 P.2d 989 (N.M. App. 1987) ..

Schaumburg v. Citizens for a Better Environment,
444 U.S. 620 (1980) ..

SECv. CheneryCorp.,332U.S.194(1947) .

Secretary ofState ofMaryland v. Joseph H. Munson Co.,
467 U.S. 947 (1984) ..

Shapero v. Kentucky Bar Ass 'n, 486 U.S. 466 (1988) .

Sigma Chemical Company v. Harris, 794 F.2d 371
(8th Cir. 1986) .

Simon & Schuster, Inc. v. Members ofNew York State Crime
Victims Bd., 502 U.S. 105 (1991) .

vi

20

21,25

21

20

20

passim

20

6

6, 8, 15

21

20

7

3

7

6

20

7



Simpson v. US WEST Communications,
957 F. Supp. 201 (D. Or. 1997).................................... 19

Smith v. Maryland, 442 U.S. 735 (1979)................................... 11

Southern Ute Indian Tribe v. Amoco Prod. Co .. 119 F.3d 816
(10th Cir. 1997) (alterations in original), affd en banc
on other grounds, 1998 WL 404549
(10th Cir. July 20, 1998).............................. 24

Space Aero Prods. Co. v. R.E. Darling Co., 208 A.2d 74 (Md.),
cert. denied, 382 U.S. 843 (1965).................................. 20

Stampede Tool Warehouse, Inc. v. May, 651 N.E. 209 (Ill. App.),
review denied, 657 N.E.2d 639 (1995)..... 20

Surgidev Corp. v. Eye Tech, Inc., 828 F.2d 452 (8 th Cir. 1987)
(Minn. Law)................................. 20

Tyler v. Eufaulo Tribune Pub. Co., 500 So.2d 1005 (Ala. 1986)......... 20

United States v. NTEU, 513 U.S. 454 (1995)............................... 7

Unistar Corp. v. Child, 415 So.2d 733 (Fla. App. 1982).................. 20

Virginia State Bd. ofPharmacy v. Virginia Citizens Consumer
Council, Inc., 425 U.S. 748 (1976).................................. 15

W.R. Grace & Co. v. Hargadine, 392 F.2d 9 (6th Cir. 1968).............. 20

Wright Chem. Corp. v. Johnson, 563 F. Supp. 501
(M.D. La. 1983)... 20

Zoecon Indus. v. The American Stockman Tag Co.,
713 F.2d 1174 (5 th Cir. 1983)............... 20

Agency Decisions:

AT&T CPE ReliefOrder, 102 FCC 2d 655 (1985) ..

BNA Third Order on Reconsideration, 11 FCC Red. 6835 (1996) ..

Computer III Remand Order, 6 FCC Red. 7571 (1991) .

vii

21,22

14

4



In the Matters ofAmendment /0 Sections 64.702 ofthe Commission's
Rules and Regulations (Third Computer Inquiry), Memorandum
Opinion and Order on Reconsideration, 3 FCC Red. 1150 (1988) .

In the Matter ofImplementation ofthe Telecommunications Act of
1996: Telecommunications Carriers' Use ofCustomer
Proprietary Network Information and Other Customer
Information; Implementation ofthe Non-Accounting
Sqfeguards ofSections 271 and 272 ofthe Communications
Act of1934, as Amended, FCC 98-27, CC Docket Nos.
96-115 and 96-149, Second Report and Order and Further
Notice ofProposed Rulemaking, 13 FCC Red. 8061 (1998)
(CPNI Order) ..

In the Matter ofRules and Regulations Implementing the Telephone
Consumer Protection Act of1991, Report and Order, 7 FCC
Red. 8752 (1992) .

In the Matter ofthe Telephone Consumer Protection Act of1991,
Notice ofProposed Rulemaldng, 7 FCC Red. 2736 (1992) .

Trade Regulation Rule Regarding Use ofNegative Option Plans by
Sellers in Commerce, 63 Fed. Reg. 44555 (Aug. 20, 1998) .

Statutes and Regulations:

15

passim

14, 15

15

16, 17

12 C.F.R. § 226.9......... 14

15 U.S.c. § 168Ib(a)(3)(F)........................................................... 17

15 U.S.C. § 1681b(e)(5)............................................................... 17

15 U.S.C. § 1692e(b)............. 17

15 U.S.C. §§ 1693-1693r.............................................................. 17

16 C.F.R. § 425.1.... 14

16 C.F.R. § 435.1 ,. 14

18 U.S.C. § 2703........................................................................ 17

47 C.F.R. § 64.702(c)(I)...... 5

viii



47 C.F.R. § 64.1509 ..

47 C.F.R. §§ 64.1600-1603 .

47 C.F.R. §§ 64.2005, 64.2007 .

47 U.S.c. § 222 (West Supp. 1998) .

47 U.S.c. § 227(a)(3) ..

47 U.S.C. §§ 251-253 ..

47 U.S.c. § 272 (West Supp. 1998) .

47 U.S.c. § 274 (West Supp. 1998) .

47 U.S.c. § 551 (West 1991 & Supp. 1998) .

Pub. L. 104-104, § 601(d), 110 Stat. 143 .

Conn. Gen. Stat. § 38a-775(d) .

N.J. Stat. Ann. § 17:16K-3 .

Miscellaneous:

13

13,14

25

paSSIm

12

9, 19

5

5

17, 18

5

18

18

Edward C. Wilde & Gary A. Nye, The Customer List as Trade
Secret, 2 Intellec. Prop. Law 135, 138-39 (1994)........................ 19,20

Fed. R. Civ. P. 23(c)(2)............ 13

Melvin F. Jager, Trade Secrets Law § 3.03[2][c], at 3-45 (1998)......... ...... 19

Restatement (Third) of Unfair Competition § 42, comments (e) and
(f)(1995)....................................................................... 19

S. Conf. Rep. No. 104-230, 104th Cong., 2d Sess. 205 (1996).................. 10

Thomas E. McManus, Telephone Transaction-Generated Infonnation:
Rights and Restrictions 50 (Harvard Program on Infonnation
Resources Policy, May 1990)... 11

ix


